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COVAD COMMUNICATIONS COMPANY'S NON-CONFIDENTIAL BRIEF ON 
THE LOOPS AND LINE SPLITTING IMPASSE ISSUES 

Covad Communications Company ("Covad") respectfilly submits this brief on 

the loops and line splitting impasse issues: 

I. PRELIMINARY STATEMENT 

Throughout the workshops on loops and line splitting, Qwest Corporation 

("Qwest") assiduously refused to amend its SGAT to take pro-competitive, pro-entry 

positions in several key areas. Indeed, even after a thorough development of the record 

on these issues, Qwest continued to provide loops in quantities sufficient to satisfy barely 

50% of Covad's demand. Then, after thwarting meaningful market entry by Covad by 

denying it access to the basic facilities to provide xDSL services to Arizona citizens and 

residents, Qwest continues improperly and unlawfully to: 

(1) elongate the interval for several types of loops as well as the repair interval 
and the meantime to restore intervals; 



(2) fail to provide a meaningful FOC or to deliver loops on time; 

(3) deny CLECs access to sufficient information to determine where 
IDLC is deployed in Qwest’s network or by which to work around 
the existence of IDLC; 

(4) refuse to build UNEs and facilities under the same terms and 
conditions for which it would build for itself, its affiliates, its end 
user customers or other parties; 

(5) refuse to provide information sufficient for Covad effectively to 
capitalize on Qwest’s planned disclosure of its future funded build 
jobs; 

(6)  require CLECs to pay for conditioning of loops under 18kfeet or 
where Qwest’s own poor provisioning performance impairs or 
prevents the delivery of xDSL service to a CLEC end user customer; 

(7) impose inappropriate spectrum management terms and 
conditions on CLECs; 

(8) deliberately fail to perform the necessary MLT or cooperative 
testing (for which CLECs pay) to ensure the delivery of a good loop; 

(9) fail to take the steps necessary to prevent its technicians from 
behaving in an anti-competitive manner; 

(10) fail and refuse to provide CLECs with accurate and reliable 
loop makeup information; 

(1 1) refuses to redesignate interoffice facilities where distribution 
facilities are at exhaust; and 

(1 2) provide inadequate address validation procedures. 

Additionally, with respect to its line splitting offerings, Qwest refuses to comply with its 

obligations under controlling law to provide line splitting over all its loop-based products, 

to provide unbundled access to outboard splitters, or to permit line splitting or “loop 

splitting” over fiber. 
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I Qwest’s SGAT, and the positions it took in the workshops, belie Qwest’s 

supposed “pro-competitive” commitments. The timely and adequate provisioning of 

loops and line splitting both within and outside Qwest’s territory is one of the most 

important issues facing the competitive, emerging services industry. If this Commission 

accepts Qwest’s proposals at face-value, entire neighborhoods throughout Arizona will 

be deprived of meaninghl choices among DSL providers. 

Despite the fact that the Federal Communications Commission (the “FCC”) 

ordered incumbent LECs to provide unbundled access to CLECs to loops and line 

splitting, Qwest continues to impede the deployment of Covad’s business by making it 

difficult, if not impossible, to obtain loops in sufficient quantities and quality to satisfy 

Covad’s reasonable and reasonably foreseeable demand, or for Covad to partner with any 

type of voice CLEC to provide line split voice and data services to end users. It is 

important that this Commission (and other state commissions in Qwest’s territory) nip 

this competitive disparity in the bud. Until Qwest resolves these deficiencies, this 

Commission should not approve Qwest’s 0 27 1 application. 
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A necessary prerequisite to the approval of Qwest’s application to provide inter- 

LATA long distance service is proof that Qwest has “fully implemented” the § 271 

competitive checklist, thereby presumptively opening its local telecommunications 

markets to competition. Qwest thus must provide “actual evidence demonstrating its 

present compliance with the statutory conditions for entry,”2 which requires, among other 

things, that Qwest provide nondiscriminatory access to unbundled network elements: 

such as unbundled loops and line splitting. 

This Commission is charged with the critical function of determining to a 

reasonable degree of certainty that Arizona’s local markets are open to c~mpetition.~ 

Because the FCC relies heavily upon the State’s rigorous factual investigation, review 

and analysis of Qwest’s compliance, or not, with a particular checklist item, this 

Commission’s review of the record before it may not be undertaken lightly. To the 

contrary, before approving Qwest’s request for 0 27 1 relief, this Commission must ensure 

that Qwest has provided sufficient evidence to prove, by a preponderance of the 

evidence, that it has fully implemented5 Checklist Item 4. In this regard, the most 

probative evidence of checklist item satisfaction, or not, is evidence of Qwest’s 

commercial performance in provisioning loops and line splitting, as well as performance 

11. ARGUMENT 

In the Matter of the Implementation of the Local Competition Provisions in the Telecommunications Act 
of 1996, First Report and Order, CC Docket Nos. 96-978 & 95-185 (Rel. Aug. 8, 1996), T 3 (“First Report 
and Order”). 

Application by Bell Atlantic New York for Authorization Under Section 271 of the Communications Act to 
Provide In-Region, InterLATA Service in the State of New York, Memorandum Op. and Order, CC Docket 
No. 99-295, FCC 99404 (Rel. Dec. 22, 1999), fi 37 (“Bell Atlantic 271 Order”). 

2 

47 U.S.C. 3 271(a)(2)(B)(ii). 
47 U.S.C. 5 271(d)(2)(B). 

Bell Atlantic 2 71 Order, 7 44. 5 
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measures providing evidence of quality and timeliness of the performance under 

consideration. 

The ultimate burden of proof on any and all checklist items lies with Qwest, even 

if “no party files comments challenging compliance with a particular requirement.”6 

Because, as set forth more fully below, Qwest has failed to prove that it has satisfied 

Checklist Item 4, this Commission may not approve Qwest’s 271 application at this 

time. 

A. UNBUNDLED LOOPS 

Qwest must provide to CLECs, including Covad, “[l]ocal loop transmission 

from the central office to the customer’s premises, unbundled from local switching or 

other  service^."^ The FCC has defined the loop as “a transmission facility between a 

distribution frame, or its equivalent, in an incumbent LEC central office, and the 

network interface device at the customer premises.”* Subsumed within the definition 

of a “loop” are “two-wire and four-wire loops that are conditioned to transmit the 

digital signals needed to provide service such as ISDN, ADSL, HDSL, and DS1-level 

 signal^."^ To satisfy its obligation under 3 271, therefore, Qwest must prove not only 

that it has a concrete and specific legal obligation to furnish x-DSL capable loops, but 

also that it is providing these loops to competitors consistent with their demand and at 

an acceptable level of quality.” Coupled with these obligations is the further 

Id., f 47. 

Bell Atlantic 271 Order, 7268; Local Competition Order, 1 1 FCC Rcd at 15691. 
’ 47 U.S.C. 5 271(c)(2)(B)(iv). 

’Local Competition Order, f 380; Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, CC Docket No. 96-98, FCC 99-238 (Rel. Nov. 5, 1999) C‘UNE Remand 
Order’?, f 166-167. 
”Bell Atlantic 271 Order, f 269; Application of BellSouth Corporation Pursuant to Section 271 of the 
Communications Act of 1934, As Amended, To Provide In-Region InterLATA Services in Louisiana, CC 
Docket No. 98-121, FCC 98-271, released October 13, 1998, f 54 (“BellSouth SecondLouisiana Order”). 

5 
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requirement that Qwest condition the existing loop facilities to permit CLECs such as 

Covad to provide services not currently provided and/or not capable of being 

provided over a particular loop facility. l1 

The central thrust of Qwest’s claim that it has satisfied its obligations under 0 271 

is the evidence it proffered regarding the volume of loops provided to CLECs in Arizona. 

Significantly, however, Qwest fails to provide any context that would permit this 

Commission to evaluate intelligently that claim. Indeed, Qwest provides no information 

regarding whether the volume of loops provisioned for CLECs is significant in 

comparison to the total volume of unbundled loops in Arizona, or how many loops were 

requested to be provisioned but which Qwest either could not or would not provision. 

Qwest’s failure to provide this information is patently problematic when set 

against the compelling evidence provided by Covad during the course of the workshops 

on Checklist Item 4. As Covad pointed out in its Initial Comments”, in 2000 alone, 

***COVAD CONFIDENTIAL *** of all Covad’s Arizona orders were placed in held 

status and, of those held orders, ***COVAD CONFIDENTIAL *** were cancelled. 

Equally problematic is the fact that for Covad’s cancelled orders, ***COVAD 

CONFIDENTIAL* * * were cancelled for facility reasons and * * *COVAD 

CONFIDENTIAL*** of those cancelled had been held for more than thirty days. 

Because the key inquiry to Checklist Item 4 compliance is the quality of loop 

provisioning, rather than the quantity, l3 this evidence, standing alone, demonstrates that 

“Bell Atlantic 271 Order, 7 271. 
l2 Initial Comments of Covad Communications Company on Loops and Line Splitting (“Initial 
Comments”), p. 6 and Attach. 3. 

Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long distance Pursuant to 
Section 271 of the Telecommunications Act of I996 to Provide In-Region, InterLATA Services in Texas, 
Mem. Op. And Order, CC Docket NO. 00-65, FCC 00-238,n 247 (2000) (“SBC Texas 271 Order”). 

In the Matter of Application by SBC Communications Inc., Southwestern Bell Telephone Company, And 13 
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Qwest has failed to satisfy Checklist Item 4. Qwest’s application for tj 271 relief thus 

cannot be granted at this time. 

1. Qwest Must Provision Fiber and OCN Loops at Standard Rates and 
Intervals. (AIL Loop 2(b); SGAT $8 9.2.2.3.1,9.2.4.6 and Exhibit C). 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on this issue. 

2. Qwest’s Intervals for Provisioning Loops and Providing Repair Services Are 
Inappropriately and Improperly Elongated. (AIL Loop 2(c); SGAT, Exhibit 
C)* 

Covad concurs in the arguments and conclusions regarding the appropriate 

intervals for Exhibit Cy Sections l(b), (d) and (h), as set forth in AT&T’s Post-Workshop 

Brief on Loops, Line Splitting, and NID. 

With regard to the interval for conditioned loops, see Exhibit C, Section l(g), 

Qwest’s current interval of fifteen days is inappropriately and improperly elongated when 

examined against the information provided by Qwest to Covad during the course of the 

emerging services workshop. More specifically, conditioning is not a foreign or new 

concept to Qwest. In fact, Qwest has been conditioning loops for its own services for 

years. Indeed, in most cases, conditioning - or the removal of a bridged tap or load coil - 

- is a fairly simple process, requiring only that: (1) the requested cable pair be located in 

the facility database; (2) the location of the load points be identified; (3) this information 

be placed on a work request; and (4) the work be performed. 

It is self-evident that the first three tasks are primarily clerical in nature. It is only 

the fourth task, which a layman typically can perform in approximately an hour, which 

7 



requires any significant time or effort on the part of Qwest. From a practical standpoint, 

therefore, a ten day interval for conditioned loops is eminently feasible. 

The only impediment to a ten day interval for the provisioning of conditioned 

loops are constraints imposed by Qwest on itself in the form of insufficient staffing or 

inefficient allocation of work. These types of self-imposed constraints, however, should 

not be determinative of the interval for conditioned loops. Because the indisputable facts 

demonstrate that a shorter interval is practically and realistically feasible, Qwest should 

be ordered to adhere to that interval. 

3. Qwest Fails to Provide Meaningful FOCs or to Deliver Loops on Time. (AIL 
Loop 5,21& 22). 

Qwest regularly fails to provision loops (1) on the first firm order commitment 

(“FOC”) date or (2) on time. The severity of this problem may not be underestimated; as 

Covad pointed out in its Initial Comments, Qwest failed to meet the first FOC date an 

unacceptably large percentage of the time, and to timely provision a loop an equally 

unacceptably large percentage of the time. l4 

After months of complaints, Qwest finally responded, offering to implement a 

two month FOC trial in the State of Colorado which was intended and designed to 

improve Qwest’s poor FOC performance. It did not. In fact, Qwest’s FOC and on time 

loop delivery performance remained exceptionally poor. l5 Qwest provided a FOC within 

the 72 hour time period a meager ***COVAD CONFIDENTIAL*** of the time. Even 

more egregiously, Qwest delivered loops within the intervals to which Qwest committed 

barely * * “COVAD CONFIDENTIAL* ** of the time. Stated conversely, Qwest failed to 

l4 See Initial Comments, pp. 2-4 and Attach. 1. 
l5 Covad’s data showing its results for the Colorado FOC trial is attached hereto as Exhibit 1 (Confidential). 
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I deliver loops by the time to which it had committed almost ***COVAD 

CONFIDENTIAL***of the time.I6 

By failing and refusing to provide Covad with a FOC that contains some measure 

of credibility and reliability, or to deliver a loop on time, Qwest gives to itself a 

sustainable and measurable competitive advantage while simultaneously rendering Covad 

unable to provide its end user with any guarantee as to the time by which DSL service 

will be provided. 

“[A] determination of whether the statutory standard is met is ultimately a 

judgment ... based on ... promoting competition in local markets and in 

telecommunications regulation generally.”’7 Qwest thus must show, by a preponderance 

of the evidence,’* that its FOC and loop delivery performance permits Covad a 

meaningful opportunity to ~ompete. ’~ Even the most cursory review of Qwest’s actual 

commercial performance during the course of FOC trial, in which Qwest was given every 

opportunity to succeed, shows that its FOC and loop provisioning performance is 

demonstrably and indisputably poor, and neither promotes competition in its local 

Arizona markets nor permits Covad a meaningful opportunity to compete. 

The parties to this proceeding have agreed that this issue will be resolved identical 

to the resolution of this issue by the Colorado Public Utilities Commission, and will 

import that result into Arizona. 

4. Access to Loops Served Using IDLC Technology. (AIL Loop 4(b); SGAT 8 
9.2.2.2). 

l6 See Exhibit 1, 
” Bell Atlantic 271 Order, 7 46. 

‘ 9  Bell Atlantic 271 Order, 7 279. 
Id., 7 48. 
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Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on this issue. 

5. Qwest’s New Build and Held Order Policies (AIL Loop 6; SGAT $0 
9.2.4.3.1.2.4; 9.23.1.4; 9.23.1.5; 9.23.1.6; and 9.23.3.7.2.12.8). 

a. Qwest Is Under an Obligation to Build Facilities for CLECs Under 
the Same Terms and Conditions Under Which It Builds Network 
Elements for Itself, Its End User Customers, Its Affiliates or Other 
Parties. 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on this issue. 

b. Qwest’s Disclosure Obligation Regarding Funded Build Projects. 

Although Covad accepts Qwest’s proposal regarding the provision of notice of 

Qwest’s future funded build plans ($100,000 or greater), see SGAT fj 9.1.2.1.4, it does 

not alleviate Covad’s concerns regarding Qwest’s new build and held order policies. 

First, Covad remains concerned that Qwest will provide to itself, its affiliates, its retail 

customers or other parties preferential treatment when deciding, currently and in the 

future, when, where, why and what facilities to build. Stated conversely, because Qwest 

controls the decision-making on all future build projects without input from, or 

consideration of CLECs request and forecasted/anticipated/trended demand, such 

notification may be irrelevant to alleviating the severe lack of facilities that exists for 

CLECs throughout the Qwest region since any and all future funded builds may be 

intended, designed and implemented to address only Qwest’s (or its affiliates, end user 

customers or other parties) needs and demands. 

Second, because Qwest rehsed to provide any information regarding additional 

equipment, such as remote DSLAMs or NGDLC or related functionalities, that may be 

10 
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deployed in connection with any and all future network builds, there is no way for Covad 

to determine whether it can capitalize on the advance notice provided since such 

equipment will effectively preclude Covad from using that new facility. 

Finally, Qwest explicitly conditioned its offer on its ability to design and 

implement the software and associated changes necessary to permit such notification. 

Unless and until Qwest proves that it is consistently and timely providing notice of its 

future funded build jobs, Covad reserves the right to reopen this issue in order to examine 

and evaluate the reasons for, and impact of, Qwest’s failure to keep its promise. 

6. Qwest Must Refund Conditioning Charges for Loops Less Than 18 kfeet For 
Which Conditioning is Required or Where Qwest’s Poor Provisioning 
Performance Impairs or Prevents the Provision of xDSL Service to a CLEC 
End User. (AIL Loop 8(b) and (c); SGAT $5 9.2.2.4; 9.2.2.4.1; 9.21.2.1.5; 
9.21.3.2.2; 9.24.2.1.4.1). 

Covad concurs in WCOM’s Brief on Loops, Line Splitting and NID Impasse 

Issues on AIL Loop 8(b). Covad concurs in AT&T’s Post-Workshop Brief on Loops, 

Line Splitting, and NID on AIL Loop 8(c). 

7. Spectrum Management (AIL Loop 9(a)-(c)). 

Rhythms got it right on spectrum management and Qwest go it wrong. Therefore, 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and NID on 

this issue, which summarizes and is consistent with Rhythm’s proposed spectrum 

management policy. 

Additionally, Qwest’s current spectrum management language is a thinly-veiled 

attempt by which Qwest seeks to inhibit Covad’s ability to compete effectively with 

Qwest. More specifically, Qwest’s currently proposed spectrum language is grounded in 

11 
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T1.417, which relies on 26 gauge equivalent working length (“EWL”) which cannot be 

measured or effectively stored in Qwest’s records. Moreover, each speed of DSL service 

Covad offers corresponds to a different spectrum management (“SM’) class. In practical 

terms, therefore, if Covad were required to report SM class, then it would have to order a 

different loop for every service and update the loop each time a user changes speeds. 

Finally, T1.417 contains deployment guidelines for specific SDSL rates that are higher 

than the class to which that SDSL rate corresponds. For example, SDSL 384 has a 

deployment guideline of 13.5k 26 gauge EWL. However, SDSL 384 falls into SM class 

2, which has a limit of 11.5k 26 gauge EWL. If Qwest were permitted to restrict Covad 

on the basis of the SM class for a particular speed of SDSL, then Covad looses 2k of 

EWL, thereby risking the loss of a customer that wants a higher speed of service. 

To ensure that Qwest not use spectrum management to control or limit the ability 

or right of CLECs to provide services and to compete with Qwest, Qwest must be ordered 

to revise its spectrum management policy and to incorporate in its entirety Rhythm’s 

spectrum management proposal. 

8. Qwest Deliberately Impedes Covad’s Ability to Provide xDSL Service to Its 
End Users By Failing and Refusing to Comply With Its Agreement to 
Perform Cooperative Testing. (AIL Loop lO(e)). 

Historically and currently, Qwest regularly fails and refuses to deliver loops to 

Covad that are capable of supporting xDSL services. As a consequence, all orders 

submitted by Covad request the basic installation with cooperative testing option so that, 

at the time of provisioning, any problems in loop quality can be detected, identified and 

resolved.20 

2o Initial Comments, pp. 7-8. 
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Despite its recognition of its seeming inability to provide adequate new service 

quality and the need for cooperative testing, Qwest fails to perform acceptance testing on 

approximately * * *COVAD CONFIDENTIAL* * * of the loops delivered to Covad.21 

Compounding the numerous problems created by Qwest’s deliberate failure to conduct 

cooperative testing are the facts that (1) Qwest bills Covad for cooperative testing on 

every order it submits, even where testing was not performed, and (2) Qwest, until very 

recently, did not bother to track whether it did or, more likely, did not, perform 

cooperative testing.22 

Qwest attempted to resolve this issue by offering a “back end” solution; namely, 

that it will waive the nonrecurring charge for the basic installation with cooperative 

testing option for those orders on which no cooperative testing was performed due to 

Qwest’s fault. See SGAT 0 9.2.2.9.5.3. Although this may resolve some of the financial 

repercussions associated with Qwest’s failure to abide by its agreement ( i e . ,  Covad 

paying for something Qwest failed to provide), it simply does not resolve the core issue 

giving rise to Covad’s complaint and underlying its inability to compete with Qwest - the 

failure to deliver a good loop. The obvious consequences flowing from Qwest’s failure 

to perform cooperative testing are the additional costs imposed on Covad when it must 

open a trouble ticket to resolve a “trouble” that, in reality, was a Qwest deficiency in the 

provisioning process, and the highly foreseeable risk that Covad likely will lose the end 

user customer who attributes the inability to provide DSL service to Covad, not Q ~ e s t . ~ ~  

As Covad described during the course of the Checklist Item 4 workshops, Covad 

has provided Qwest with a dedicated toll-free number to facilitate the performance of 

” Initial Comments, Attach. 4. ’’ AZ Trans, 5/16/01, pp. 1574-75. 
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cooperative testing. Once the outside technician purportedly delivers the loop to Covad, 

the technician is obligated to call the dedicated number. If no Covad employee picks up 

the call immediately, the technician is obligated, pursuant to the precise terms of the 

agreement between Covad and Qwest relating to cooperative testing, to remain on hold 

for no more than ten (10) minutes. If, at the conclusion of ten (10) minutes, the call is 

still not picked up, the technician is then free to terminate the call, deem the circuit 

accepted, and post the completion report.24 

Despite the apparent simplicity and ease of this process, Qwest’s technicians 

rarely, if ever, comply with it. Rather, as Covad described at the workshops, Covad’s 

ACD logs, which track the number of incoming calls, the length of the hold for each 

incoming call, and the average length of the hold for all calls, show that no Qwest 

technician ever remained on hold for the entire ten minute period, but instead often hung 

up immediately or remained on hold an average of three minutes2’ 

Significantly, Qwest never disputed this information. Instead, Qwest countered 

with the contention that Covad instructed Qwest to call a different number when no one 

immediately picked up the call on the dedicated toll-free line.26 This “alternative call 

requirement,” however, was “imposed” by Qwest’s own technicians on themselves in an 

effort to circumvent the process and avoid any perceived inconvenience to themselves. 

As such, the alternative call requirement is outside the bounds of the agreement between 

Qwest and Covad and was initiated by Qwest, not C ~ v a d . ~ ~  

See Initial Comments, pp. 7-8. 
A2 Trans, 5/17/01, pp. 1743-45 and 191 1-13. 

23 

24 

25 Id. 
26 Id. at 1745. 
27 Id. at 1912. 
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Qwest’s failure and refusal to adhere to the agreement to perform cooperative 

testing demonstrably and drastically impairs Covad’s ability to compete effectively with 

Qwest for xDSL users. The FCC has made clear that Qwest must provide unbundled 

xDSL capable loops to Covad at a “level of quality . . . sufficiently high to permit 

[Covad] to compete meaningfully.”2* Stated more pragmatically, “[fJor effective 

competition to develop as envisioned by Congress, competitors must have access to 

incumbent LEC facilities in a manner that allows them to provide the services they seek 

to offer.9729 

Here, not only does Qwest fail to provide loops of sufficient quality, but also it 

then fails to take the contractually required steps necessary to correct the initial 

deficiency, to permit Covad to provide the services it seeks to offer, and to give Covad 

the opportunity to compete in a meaningful manner with Qwest. Such failings clearly run 

counter to the FCC’s “commit[ment] to removing barriers to competition so that 

competing providers are able to compete effectively with incumbent LECs and their 

affiliates in the provision of advanced services.”30 In light of this demonstrable and 

ongoing deficiency, the Commission cannot approve Qwest’s application for 9 271 relief 

at this time. 

9. Qwest Fails to Take the Steps Necessary to Prevent Its Technicians from 
Behaving in an Anti-Competitive Manner. (AIL Loop ll(d)). 

In perhaps the most flagrant example of Qwest’s recalcitrance in opening up its 

local markets to competition is its apparent inability to eliminate anti-competitive and 

28 Bell Atlantic 271 Order, 7 335. 
29 UNE Remand Order, 7 13. 
30 Deployment of Wireline Services Offering Advanced Telecommunications Capability, First Report and 
Order, CC Docket No. 98-147, FCC 99-48 (Mar. 1999), 7 3 (“‘Advanced Services Order”). 
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discriminatory behavior on the part of its technicians. Covad has provided Qwest, both at 

an account team level and through these proceedings, with information regarding 

improper technician behavior throughout its territory and in Arizona specifically. This 

type of improper technician behavior both damages Covad’s relationship with its 

customers as well as impedes its ability to compete with Qwest. Yet, Qwest has failed to 

take the steps necessary to ensure that this type of improper conduct ceases. 

Qwest’s response to this issue has focused solely on its paper policies and the 

claim that such policies constitute effective deterrents to the ongoing improper conduct of 

its technicians?’ More specifically, the heart of Qwest claim that its technicians are 

trained in and required to behave appropriately is grounded in its Code of Conduct (the 

“COC”). Relevant to the issues raised by Covad, Qwest’s COC32 contains a section on 

“asset protection”, in which its employees are instructed generally to comply with 

“complex[]” “antitrust and unfair competition laws,” and to “focus on the quality and 

value of [Qwest’s] product and services” rather than “disparaging” those of its 

 competitor^.^^ 

As an initial matter, the COC and its provisions relating to treatment of CLECs 

have been in place the entire course of Covad’s contractual and business relationship with 

Qwest. And it is during that same time period that each and every instance of 

inappropriate and improper technician conduct reported by Covad to Qwest has occurred. 

Consequently, the COC and associated “reminder” documents have already proven to be 

ineffective to deter and eliminate the anti-competitive conduct of Qwest’s employees. 

See 5 Qwest 46 - 5 Qwest 49 attached hereto as Exhibit 2-5. 31 

32 AZ Trans., 5/16/01, p. 1599; see 5 Qwest 48. 
33 See 5 Qwest 48, attached hereto as Exhibit 4. Additionally, all other documentary evidence provided by 
Qwest regarding the training of its employees does not add anything to the COC, but rather merely reminds 
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Even assuming erroneously that the COC was recently implemented, the COC 

and conveniently timed “reminders” are woefully deficient, on their faces, to effectively 

deter and terminate the conduct of which Covad complains. It is beyond dispute that the 

average layperson has minimal, if any, understanding of the purpose, structure and 

applicability of generically described anti-trust and unfair competition laws. Nor would 

the average layperson perceive “asset protection” to include refraining from making 

negative comments about competitors or ensuring non-discriminatory treatment of 

competitors. It thus is clear that the manner by which Qwest in the COC identifies its 

obligations under the Act is designed neither to inform its employees of the scope and 

nature of those obligations, nor to ensure compliance with those obligations. 

More problematic, even where Qwest incorporates information in its COC that 

would substantively address the improper conduct of its technicians, such language is 

accompanied by conflicting or confusing verbiage that permits ongoing improper 

technician conduct. For example, even as Qwest instructs its competitors not to 

“disparage” CLECs, Qwest encourages its technicians to promote its own services when 

acting as a point of conduct between the CLEC and the CLEC’s end user customer. Such 

encouragement necessarily translates into incidents, such as one which was reported by 

Covad to Qwest, where the Qwest technician informed Covad’s end user customer that if 

he went with Qwest he would have Megabit service within seven days whereas he would 

have to wait “forever” if he went with C ~ v a d . ~ ~  

Qwest employees that they must review and acknowledge the COC. See 5 Qwest 46 and 47, attached 
hereto as Exhibit 2-3. . 
34 This incident is described on the Qwest incident form that was provided by Covad to Qwest in response 
to formal and informal discovery requests in Arizona, Colorado and Washington. 
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Similarly, Qwest informs its employees that they must provide non-discriminatory 

service to CLEC. Qwest then apparently limits that requirement to a purported 

prohibition on improperly using CLECs’ proprietary network information. By limiting 

the non-discrimination directive to misappropriation of proprietary information, Qwest 

tacitly permits incidents, such as one that occurred in Phoenix, Arizona, in which a Qwest 

technician stole Covad’s copper pairs for use by a Qwest customer.35 

The fact that Qwest has a policy in place to investigate COC violations generally, 

either at its own initiative or in response to CLEC complaint, does not alter the 

conclusion that Qwest has failed to implement the policies and procedures necessary to 

deter anti-competitive conduct on the part of its technicians. More specifically, Qwest 

was unable to provide any evidence suggesting that it had investigated a single COC 

violation in Arizona that pertained to the disparagement or discriminatory treatment of 

CLECS.~~  Further, by placing sole responsibility for investigation into a particular 

incident with the individual’s manager,37 without providing that manager with (1) any 

meaningful guidelines regarding Qwest’s obligations under the Act; (2) a specific process 

for investigation; and (3) guidelines regarding appropriate discipline, there is no 

guarantee that any substantive, effective or meaningful investigation will occur. 

Qwest should be obligated - consistent with its 0 271 obligation to provide 

competitors with a meaningful opportunity to compete - to provide a verified assurance, 

from the appropriate personnel, that corrective action has been taken for every incident 

reported by Covad to Qwest. Further, 5 271 requires an assurance from Qwest, in the 

form of properly authenticated documentation, that it has in place both policies 

35 Id. 
36 AZ Trans., 5/16/01, pp. 1597-1600; see 5 Qwest 50, attached hereto as Exhibit 6 (Confidential) 
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prohibiting this type of anti-competitive conduct and a mandatory disciplinary structure 

to deter anti-competitive conduct in the future. Unless and until Qwest commits to 

adhering to these requirements, its tj 271 application should not be approved. 

10. Qwest’s Raw Loop Data Tool Is Replete With Inaccuracies That Impede 
CLECs’ Ability to Compete Meaningfully With Qwest. (AIL Loop-21). 

Covad and other CLECs repeatedly have raised their concerns about Qwest’s Raw 

Loop Data Tool, complaining about omissions of key information as well as inaccuracies 

that suggest an order can be placed and closed successfully, but it cannot (a false 

positive), or that an order cannot be closed successfully when, in fact, it can (a false 

negative). During the course of the Colorado FOC trial, Covad undertook a 

contemporaneous analysis of the accuracy of the Raw Loop Data Tool and determined 

that it was replete with inaccuracies that preclude CLECs from making an informed 

business judgment as to which orders to pursue. Covad has provided this evidence to 

Qwest in connection with the Colorado 271 proceedings and will submit resolution of 

this issue to the Colorado Public Utilities Commission. AIL Loop 21 will be resolved 

consistent with the findings of the Colorado Public Utilities Commission on the COIL 

loop issue relating to the Raw Loop Data Tool. 

11. Qwest Must Allow CLECs to Perform or Request Pre-Order MLT (AIL 
Loop 24). 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on AIL Loop 24. 

37 See 5 Qwest 57, attached hereto as Exhibit 7. 
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12. Qwest Should Redesignate Interoffice Facilities Where Loop Facilities Are at 
Exhaust. (AIL Loop 25). 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on AIL Loop 25. 

13. Qwest Is Not Making Address Validation Adequately Available. (AIL Loop 
26). 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on AIL Loop 26. 

14. Qwest Improperly Prohibits Covad from Pre-Qualifying and Placing Orders 
to Provision xDSL Service for a New Qwest Voice End User Customer Until 
that Customer Receives the First Month’s Voice Bill from Qwest. (AIL Loop 
28). 

In late April/early May, Qwest informed Covad that it could not pre-qualify or 

place an order for the provision of xDSL service to a new Qwest voice customer until that 

customer received the first month’s voice bill. This prohibition plainly grants to Qwest a 

sustainable competitive advantage over Covad because it gives Qwest up to a thirty day 

window in which to lock in that potential xDSL customer without any other CLEC being 

able to compete for that same customer. During the workshops on Checklist Item 4, 

Qwest conceded that the problem exists, that it flows from a flaw within its own systems, 

and that it will be investigated, reviewed and corrected during the TAG OSS testing. 

Accordingly, Covad agrees to defer this issue to the TAG OSS test. If, however, Covad 

continues to experience this problem for either UNE loops or line shared loops during or 

after the conclusion of the OSS testing, Covad reserves the right to reopen this issue. 

B. Line Splitting 

20 



1. Qwest Must Provide Line Splitting Over All Its Loop-Based Products and 
May Not Limit Its Obligations Under the Line Sharing Order and the Line 
Sharing Reconsideration Order to a Mandatory Offering of UNE-P Line 
Splitting and a “Voluntary” Offering of “Loop Splitting”. (AIL LS-l(a); 
SGAT $3 9.21, et seq. and 9.24, et seq.). 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on AIL LS-1 (a). 

2. Either CLEC or DLEC Should Be Entitled To Control the Line Splitting and 
“Loop Splitting” Processes. (AIL LS-l(c); SGAT $0 9.21.1; 9.21.2 (including 
subparts); 9.21.3.3.2; 9.21.4 (including subparts); 9.24.1; 9.24.2 (including 
subparts); 9.24.3.3.2; 9.24.4 (including subparts). 

Covad accepts the language Qwest proposed during the workshops on Checklist 

Item 4 which permits either the CLEC or the DLEC to initiate and control the pre- 

ordering, ordering, provisioning, billing and maintenance and repair aspects of the line 

splitting and “loop splitting’’ processes. 

3. Qwest Must Provide Access to Outboard Splitters on a Line-at-a-Time or 
Shelf-at-a-Time Basis. (AIL LS-4). 

Covad concurs in AT&T’s Post-Workshop Brief on Loops, Line Splitting, and 

NID on AIL LS-4. 

4. “Loop Splitting” Should Not Be Limited to Existing Unbundled Loops. (AIL 
LS-18; SGAT 8 9.24.1). 

Covad accepts that language contained in SGAT 0 9.24.1.1 which provides that 

Qwest will amend its SGAT to eliminate the restriction of “loop splitting” to existing 

unbundled loops in the event that “a process is developed for loop splitting over a new 

loop.” 
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5. Qwest Is Obligated to Provide Line Splitting Over Both Copper and Fiber 
Loops. (AIL LS-19; SGAT 00 9.21.1 and 9.24.1). 

Covad acknowledges that the rationale underlying the Commission’s resolution of 

the issue as to whether Qwest must permit line sharing over both fiber and copper loops 

will apply equally to the issue of whether Qwest is required to permit line splitting or 

“loop splitting” over both fiber and copper loops. The parties have agreed, therefore, that 

AIL LS-19 will be resolved consistent with the Commission’s decision of this issue in the 

line sharing context. 

111. CONCLUSION 

The loops and line splitting provisions contained in the SGAT are insufficient to 

spur competitive entry into Arizona. Indeed, under Qwest’s SGAT and in light of its 

current commercial practice, it is only a matter of time before Qwest eliminates all 

meaningful competition in the xDSL market. Without competitive entry, Arizona 

citizens will be denied the key benefits of competitive choice-higher quality of service 

and lower prices. 

The Commission should not put all of its telecommunications eggs into the Qwest 

basket. Covad has proposed provisions and options that would, in Covad’s opinion, 

provide Arizona citizens a competitive option. Covad respectfully urges the Commission 

to take the appropriate and necessary steps in this proceeding to provide Arizona citizens 

that option. 

Covad also encourages this Commission to withhold 5 271 approval until Qwest 

corrects the serious and on-going performance problems identified by Covad. Until such 



problems are completely and finally corrected, significant barriers to market entry by 

CLECs will continue to exist. 

Dated this __ day of June, 2001 
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Colorado Pubtic Utility Commission 
Docket NO. 971-1981’ 

Qwest Corporalion JML-12 
Exhibits of Jean MI Liston 
Page 1 of I,  April 2, 2001 

January 2, 2001 

To All Qwest Employees: 

Conducting Business with the highest ethical standards and integrity is an essential part 
of the Qwcst character. A copy of the Qwest Code of Conduct is enclosed to help you 
meet thcsc objectives. The Code aiid corporate policics are also available at 
~~://dennrwsi014.swest.ntt: ~ ? _ 8 O / d r u ~ r t m c n t s / c o m ~ ~ ~ ~ n l .  Thc standards of conduct 
contained in the Code and poIicieS have my fullest support and that of the Qwest Board 
of Directors. 

Once you have reviewed tIie Code you will be required Lo cornplctc an acknowte&ncnl 
slatonlent that wilI be available online in the second quarter 2001. You will also be 
rcquired to view a compliatice training video tlnt will be available in tlic sccond quarter 
2001. If you do not review the Code, and acknowlcdge having done SO, you aiid your 
irnnmliate supervisor will be ineligible for die second quarter 2001 bonus. 

Reminrlerb: to complete the Code acknowledgment statement will be scnt in the second 
quaricr 2001. Additional communications On the training video will be reloascd hter in 
the year. In thc interim, call Carporatc Compliance at 800-333-8938 with any yueslions 
rcgardiiig the Code, the acknowledgnient sldlerncnt or other concerns. 

Best Regard% 

Joseph 6. Nacchio 
Chirmn & Chief Executive Officer 

P, 02 
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Colorado Public Utility Commission 

Qwcst Corporation JML-13 
Exhibits of Jcari h4, Lislon 
Page I of 2, April 2,2001 

Docket NO. 971-198" 

M E M O R A N D U M  

TO: 

FROM: Kimberly Strong 

All Qwest Supervisors of Occupational Employees 

DATE: January 15,2001 

RE; Supervisor Instructions for Code of Conduct distribution to Occupational Employees 

-- 2001 Compliance Baininq for Orp.mational €,mnlovees 

As part of the 2001compliance training, supervisors will distribute individual copies of the Qwest Code 
of Conduct to their occupational employees. Copies of the Code of Conduct are enclosed for 
distribution, A code of conduct receipt is attached for your personal use to record your code 
distribution. Additional copies of the Code can be printed from the Compliance department intranet 
site by clicking on the Code of Conduct Booklet icon from the Compliance home page. Please 
provide each of your occupational employees with a copy of the Code and suficient work time to 
review it. 

Topics to Emphasj,qe when Distributing the Code 

Upon request, you will be able to provide your employees with the full text of Qwest's Compliance 
policies and additional copies of the code by accessing and printing the documents from the 
Corporate Compliance department intranet site. 

Upon distributing the Code to your occupational employees, in addition to any job specific compliance 
topics you may wish to address, you must communicate the following items to your occupational 
employees as part of the Code acknowledgment process; 

the full text of the Qwest Corporate Policies supporting the Code are available through you 
(their supervisor), Corporate Compliance 1-800-333-8938, or the Corporate Compliance 
lntranet home page 
the Safety Loss Prevention Program Manual, technical assistance and information on 
Industrial Hygiene, Ergonomics, Fire Protection and relevant medical or exposure records 
may be obtained by contacting Safety at 303-672-2925 
all employees are individually responsible for understanding and complying with the Code and 
policies and may contact you (their supervisor) or Corporate Compliance with questions, 
all employees are required to submit a conflict of interest questionnaire, where appropriate, for 
review to Corporate Compliance 
all employees are obligated to handle third-party proprietary information in a confidential 
manner consistent with any Qwest agreements or laws and any obligations to confidentiality 
owed to the third party whether obtained through a prior employment relationship or other 
means 
all employees must comply with the requirement to report concerns or suspected violations 
regarding the code or policies 

*/.,,....- --.11--- , .. -.._.--. - - . I  I . , .\ .... "I.-LI,(c 



EXHIBIT 4 



JUN-18-2001 MON 07:57 AM COVAD COMM 
t ‘ 8  I 

! 

FAX NO, P, 04 

Our Relationships with Others 

OUR CUSTOMERS 
Qwcst provides services ;hat rcach into the personal and professional lives of our 
cusromers. Thcv have entfusred us with their account information and communicalioris 
data. Maintaining the privacy of cusiomcr information and communicatians is a serious 
responsibility. Our ability 10 arvacr nnd retain cuslomefs hingm on tho manmi io which 
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we protect their informotion and cornmunications. You mus~ comply with \ha siandards 
that have been developed for the care and saleylrording of cusiorncr infurmation. 
Duoslions should be directed tu FCC/Ragulatory Compliance. 

Accr!!;sIng Cusronier hccords - Acccss cuslorner accounts, records and reports only 
for authorized business purposes. 

a Cusroncr Coinmunit:ations - Customer cornmunitations (dara and voice) are 
coniidenrial. Never tamper with, record, listen ro or divulge any customer 
communjcations, except when required in tho pruper management of the business 
or wlien required by law - Cuslo!nur inlor!narron - We possess certain (;ustome1 Information filat is subject to 
special prorection under fcdoral law/regulatians (Telccammunications Act, Cable Act, 
FCC and Customer Proprietary Nclwork lriloiniarion requirements). Our customers 
may request that we restricf our use of thc informalion Also. cusromers hwc the 
right to direcr us to pruvide informarion to othcr parties, including our compctitors 
We are obligated TO comply with thcse requests to the extent rcquircd by law. 

 sal^ a i d  Markering -While wo intend 10 agyressivety market and sell our 
products and serviccs, we must do so within the confines of the law. You must not 
sngagc in tllegal or unethical activilies lo obtain business You must accrrrarely 
represent Qwcsr producrs and SCIVICCS 

- ~ h I i ~ ~ i \ : l  U x  c i i  0 ’ ~ s :  %r*.tw - if you suspect a customer is using Qwest 
services for unlawful purposes, you should reporr it irnrncdiately 10 Secufity. 

OUR COMPETITORS 
Compliance with anlitrusr and unfair compttihon laws is very important to us. 
Bccause at the complexity of these laws, YOU should seck advice from Legal Affairs if 
you hove questions. 

The following guidelines will help you avoid violorions of antitrusr and unfair 
compctition laws: 
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Do nut diroclly or indirectly enter into agreements thai might limit cornpctition or 
restrain trade. This would include price fixing. hid rtgging, allocaring markets or 
cusiomers and boycotting. Wcvcr discuss or even lisrsn to discussions of this nature 
with competitors 

Do nor make false. misleading or disparaging remarks about individuals, their 
orgonizotiuns or rhcir products and services. Insrcad. focus on the quality and voluc 
of our products and services. 

CuxWrricrs who are also competitors (0.g.. carriers and interconnectors) musl rlot be 
disadvanrogcd in the levels of service we provide to them. For example, Qwest may 
not improperly use wholesalo cuslonrers ’ customer proprietary nohotk infofinalion. 

Gathcr inforinadon about the marketplace and our competition using only lawful and 
ethical rncthocls (e g., publicly available informiition, induslfy garherinps. research, 
Survoys and product analysisl. 

Never steal or unlovvfully use infufmarion, material. products, inlellectual properly or 
proprietary and confidenrial information of orliers Doing so could constitute wechical 
or even illegol industrial espionage. 

tikcwise. you must always take steps IO prorect our opergtions from espionage or 
sahotagc, Any attempr by others to gathcr or secure competitive information owned by 
awest M u s  be immcdiatcly rtported ro Securiry or lcgal Affairs 
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TO: Emerging Markets Sales Executives 
Major Markets Sales Executives 
Wholesale Service Management 

DATE: May 16,2001 

RE: Policy - CLEC customer complaints 

cc: KenBeck 
Peggy Bissing 
Deb Erickson 
Cindy Humphrey 
Chris Rau 
Patty Snider 
Brenda Waterhouse 
Cindy Buckmaster 
Joanne Beck 

Sue Burson 
Toni Dubuque 
Steve Gilstrap 
Pam Jenkins 
Scott Schipper 
Chris Rau 
Bill Campbell 
Phyllis Sunin 

With our recent reorganization and job responsibility changes, Qwest would like to assure all 
sales executives and service managers are clearly aware of processes to employ if you shoufd 
receive a complaint(s) from CLEC's regarding adions of Qwest employees. 

When you receive this type of notice from our CLEC customer, please ask for the following 
detailed information: 

.P Qwest Employee Name 
P Oak & Time of occurrence 
r Brief description of occurrence 
c Order #, Circuit ID, etc. if appropriate 
r Other factors of importance 

Once you have documented this information, please refer this onto the individual's management 
team, Appropriate discipline will be the responsibility of the direct manager for the employee. 

If you have any questions, regarding this policy, please cOnlaCf your manager. 

P, 10/10 


